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No. 9823 
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BRIEF FOR APPELLEE 


OPINION BELOW 

The memorandum opinion of the district court is found 
at App. 15. Its findings of fact and conclusions of law are 
found at App. 16-20. 

JURISDICTION 

This is an appeal from a judgment quieting title entered 
on February 5, 1948 (App. 20-21). Notice of appeal was 
filed on March 2, 1948 (App. 21). The jurisdiction of this 
Court is invoked under section 17-101 of the District of 
Columbia Code. 

QUESTION PRESENTED 

Whether a federal income tax lien on real property in the 
District of Columbia is extinguished by the District’s sale 
of the property for real estate taxes which subsequently 
accrue. 


(l) 
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STATEMENT 

In an action brought by the United States (App. 2-6) the 
trial court entered judgment which quiets the Government’s 
title to property at 1223 New York Avenue, N. W., and en¬ 
joins appellant from making any claim to the same adverse 
to the United States (App. 20-21). 

The court made the following findings of fact (App. 
16-18): 

On March 6, 1931, Frank Shore was the owner of the 
real property here involved. On that day, the Commis¬ 
sioner of Internal Revenue assessed against him income 
taxes of $194,144X7-7. On March 7, the assessment list 
was received by the Collector of Internal Revenue at Bal¬ 
timore, 26 U.S.C. se*c 3671, 1 and on March 9 he filed notice 
of tax liens with the Clerk of the Supreme Court for the 
District of Columbia and the Recorder of Deeds. 26 U.S.C. 
sec. 3672. The taxes were not paid and, in March 1934, the 
Collector issued a warrant for distraint. lie seized the 
real estate here involved and, on August 7, 1935, sold it to 
the United States for $20,000. 26 U.S.C. secs. 3700-3703. 
Since it was not redeemed within a year, 26 U.S.C. sec. 3702, 
the Collector issued a deed to the United States. 26 U.S.C. 
sec. 3704. The deed, dated September 8,1936, was recorded 
on September 10, 1936. 

On May 1, 1936, the District of Columbia issued a tax 
deed to the National Tax Investment Corporation based 
upon unpaid District real estate taxes for 1932-1936. 2 D. C. 
Code, sec. 47-1003. This deed was recorded on June 18, 
1936. Appellant claims title as successor in interest to the 
National Tax Investment Corporation. 

The trial court concluded that the United States is the 
owner of the property and that the District of Columbia 
tax deed did not create any right, title or interest in the 
National Tax Investment Corporation or in appellant (App. 
19-20). It entered judgment accordingly (App. 20-21). 

1 For the convenience of this Court, the Government has inserted in its 
summary of the findings of the trial court citations of the pertinent sections 
of the United States Code and that of the District of Columbia. 

2 A description of the District of Columbia tax process is set out in 
Commissioner of Internal Revenue v. Rust’s Estate, 116 F. 2d 636 (C.C.A., 
4, 1940). 
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STATUTES INVOLVED 

Title 26, U.S.C., sec. 3670, provides: 


If any person liable to pay any tax neglects or re¬ 
fuses to pay the same after demand, the amount (in¬ 
cluding any interest, penalty, additional amount, or 
addition to such tax, together with any costs that may 
accrue in addition thereto) shall be a lien in favor of 
the United States upon all property and rights to 
property, whether real or personal, belonging to such 
person. j 


Title 26, U.S.C., sec. 3671, provides: 


Unless another date is specifically fixed by law, the 
lien shall arise at the time the assessment list was re¬ 
ceived by the collector and shall continue until the 
liability for such amount is satisfied or becomes un¬ 
enforceable by reason of lapse of time. 


Title 26, U.S.C., sec. 3704(c), so far as material, provides: 

( 2 ) • • * If the proceedings of the officer as set 

forth have been substantially in accordance with the 
provisions of law, such deed shall be considered and 
operate as a conveyance of all the right, title, and 
interest the party delinquent had in and to the real 
estate thus sold at the time the lien of the United 
States attached thereto. 

D. C. Code, sec. 47-1003, so far as material, is printed 
in the Appendix, pp. 7-8 infra. 

SUMMARY OF ARGUMENT 

The federal lien for unpaid income taxes attached to the 
real property here involved on March 7, 1931, when the 
Collector at Baltimore received the assessment list of the 
Commissioner of Internal Revenue. 26 U.S.C. secs. 3670- 
3671. At that time all District of Columbia taxes against 
the property had been paid. 

Appellant’s claim to title to the property is based upon 
a District of Columbia tax deed executed after the prop¬ 
erty was sold for local taxes accruing after the federal 
lien attached. The claim depends upon a code provision 
(D. C. Code, sec. 47-1003). But this statute does not 
touch the federal lien for unpaid taxes because (1) it does 
not mention—and so does not apply to—the United States; 
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(2) it does not expressly waive the national immunity to 
District taxation; and (3) it would without reason except 
the District of Columbia from the general operation of the 
federal taxing statute. 

ARGUMENT 

A Federal Income Tax Lien on Real Property Is Not Extin¬ 
guished By a Tax Deed Given by the District of Columbia on 
Account of Real Estate Taxes Which Subsequently Accrued 
on That Property. 

As the Statement shows (p. 2 supra) the Commissioner 
of Internal Revenue assessed against the former owner of 
this property income taxes of $194,140.77. The next day, 
March 7, 1931, the Collector at Baltimore received the as¬ 
sessment list. Eo instante the taxes became a lien upon 
the property. As to this, the law is explicit: 26 U.S.C. 
sec. 3670 declares that if anyone neglects to pay a federal 
tax, the amount due “shall be a lien in favor of the United 
States upon all property * * * whether real or per¬ 

sonal, belonging to such person.” Section 3671 stipulates 
that this “lien shall arise at the time the assessment list 
was received by the collector.” The lien so created on 
March 7, 1931, was never released. It was promptly re¬ 
corded and in due course enforced by distraint proceed¬ 
ings which resulted in conveyance of the property to the 
United States. 

At the time the federal lien attached, all District of 
Columbia taxes assessed against the property had been 
paid. Thereafter, the District assessed taxes for the years 
1932-1936. Because these taxes were not paid, it executed 
the tax deed under which appellant claims the property. 
Appellant takes the position that this tax deed wiped out 
the prior lien of the United States. 

Appellant seems to recognize (Br. 11) that the federal 
lien could not be wiped out or displaced by a later lien im¬ 
posed by authority of a State. Michigan v. United States , 
317 U. S. 338, 340 (1943). But arguing for a different 
result in the District of Columbia he points out (Br. 9, 11) 
that since Congress legislates for the District it had power 
to make the latter’s lien paramount and asserts (Br. 8-11) 
that it has exerted this power because D. C. Code, sec. 
47-1003, makes no exception for federal liens and as 
construed by this Court vests in the holder of such a tax 


5 


deed “a new and complete title.” W. C. <& A. N. Miller Co. 
v. Emig Corp., 77 U. S. App. D. C. 205, 208, 134 F. 2d 36 
(1943). Appellant concludes (Br. 5, 6, 7, 8, 10, 12) that, 
because the Government failed to pay the delinquent Dis¬ 
trict taxes, its lien was extinguished by the tax sale like 
other liens. 

Undoubtedly, Congress could have accomplished in the 
District of Columbia the result for which appellant con¬ 
tends. See Neild v. District of Columbia, 71 U. S. App. 
D. C. 306, 110 F. 2d 246 (1940). It is equally plain that it 
did not choose to do so. In enacting D. C. Code, sec. 47- 
1003, Congress did not touch federal tax liens, for the fol¬ 
lowing reasons: 

First. This code section does not mention the United 
States. Therefore, it does not apply to the United States. 
For the Government is not bound by an act of Congress 
unless it is named therein “by special and particular words.” 
Savings Bank v. United States, 19 Wall. 227, 239 (1873); 
United States v. Amer. Bell Telephone Co., 159 U. S. 548, 
553-555 (1895); United States v. United Mine Workers, 
330 U. S. 258, 272 (1947). 

Second. As a general matter, the United States does not 
pay taxes to the District of Columbia. See e. g. D. C. Code, 
Title 47, secs. 722, 723, 803. If appellant is right, the United 
States is compelled to pay taxes to the District in cases 
where tax sales of property subject to a federal lien are 
authorized by D. C. Code, sec. 47-1003. But such a waiver 
of tax immunity could only be effected by language admit¬ 
ting of no doubt. Charles River Bridge v. Warren Bridge, 
11 Pet. 420, 547-548 (1837); Covington v. Kentucky, 173 
U. S. 231, 239 (1899); Railroad Comm’n v. Los Angeles 
R. Co., 280 U. S. 145,152 (1929). Such language is wanting 
here. D. C. Code, sec. 47-1003, does not expressly waive the 
federal immunity. Neither does it employ language which 
necessarily implies a waiver. It is merely a general statute 
by which, as has just been shown, the United States is not 
bound. The fact, relied on by appellant, that the United 
States is not expressly—and needlessly—excepted from 
operation of that statute is insignificant. In enacting the 
local code provision, Congress did not subject the United 
States to District real estate taxes. 
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Third. The statutes imposing the federal lien (26 U. S. C., 
secs. 3670, 3671) are general in their language and contain 
no exceptions. They are to be given “a uniform application 
to a nation-wide scheme of taxation.” Burnet v. Harmel, 
287 U. S. 103, 110 (1932). The liens they impose are para¬ 
mount to liens that subsequently accrue by virtue of state 
statutes. Michigan v. United States, 317 U. S. 338 (1943). 
No reason can be suggested why these federal liens should 
not also precede liens subsequently created by virtue of a 
statute enacted solely for the collection of local taxes in the 
District of Columbia. 

Therefore, it is submitted that the federal lien on the 
premises involved was not wiped out by the tax deed under 
which appellant claims. 3 


CONCLUSION 


For the foregoing reasons, it is submitted that the judg¬ 
ment appealed from should be affirmed. 


Respectfully, 


May, 1948. 


A. Devitt Vanech, 
Assistant Attorney General. 

George Morris Fay, 
United States Attorney, 
Washington, D. C. 

John F. Cotter, 

Thos. L. McKevitt, 
Attorneys, Department of Justice, 
Washington, D. C. 


3 There is no warrant, of course, for appellant’s repeated intimations 
(Br. 6, 8, 9, 11) that in contemplation of law the District of Columbia lien 
antedates that of the United States. Seemingly the notion is derived from 
the fact that a sale for District taxes extinguishes existing incumbrances. 
W. C. <£• A. N. Miller Co. v. Emig Corp., 77 U. S. App. D. C. 205, 208, 134 
F. 2d 36 (1943). Thus, appellant says (Br. S): “On no other theory 
can you justify the sale for taxes and tax deed expunging and destroying 
all existing liens against the property, some of which have attached to the 
real estate years before the taxes became delinquent.” 

Appellant is mistaken in his theory. It is common practice to make taxes 
a first lien upon property, giving them priority over previously existing 
liens. See 51 Am. Jur., p. SS7. Such provisions giving tax liens priority in 
right depend on the fact that the earlier liens are themselves subject to 
the taxing power; they do not establish priority in time. 
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APPENDIX 

D. C. Code, Title 47, sec. 1003, provides in part as follows: 

• • # Immediately after the close of the sale, upon 
payment of the purchase money, the said collector of 
taxes shall issue to the purchaser a certificate of sale, 
and if the property shall not be redeemed by the owner 
or owners thereof within two years from the last day of 
sale, by payment to the collector of taxes of said Dis¬ 
trict, for the use of the legal holder of the certificate, the 
amount for which it was sold at such sale, exclusive 
of surplus, and one per centum thereon for each month 
or part thereof, a deed shall be given by the Commis¬ 
sioners of the District, or their successors in office, to 
the purchaser at such tax sale, his heirs or devisees, 
or to the assignee of such certificates, which deed shall 
be admitted and held to be prima facie evidence of a 
good and perfect title in fee simple to any property 
bought at said sale herein authorized: Provided , That 
no deed shall be issued until all taxes and assessments 
appearing upon the tax books against the property are 
paid, with penalties, interests, and costs, including 
taxes for the years for which the District purchased the 
property at tax sale: Provided , That no property 
advertised as aforesaid shall be sold upon any bid not 
sufficient to meet the amount of tax, penalty, and costs; 
but in case the highest bid on any property is not suffi¬ 
cient to meet the taxes, penalties, and costs thereon said 
property shall thereupon be bid off by the said collector 
of taxes, in the name of the District of Columbia; but 
the property so bid off shall not be exempted from 
assessment and taxation, but shall be assessed and 
taxed as other property; and if within two years there¬ 
after such property is not redeemed by the owner or 
owners thereof, or their legal representatives, by the 
payment of the taxes, penalties and costs due at the 
time of the sale and that may have accrued after that 
date, and one per centum thereon for each month or 
part thereof, or if any property two years after having 
been so bid off at any sale in the name of said District 
under sections 47-1001 to 47-1009 or any other law in 
force is not or has not been so redeemed as aforesaid 
(unless it shall be shown that the sale for taxes was 
irregular and void), then the commissioners of the 
District, or their successors shall in the name of and 
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on behalf of the District of Columbia, sell said prop¬ 
erty at public or private sale and issue to any purchaser 
of such property a deed, which deed shall have the same 
force and effect as the deed hereinbefore provided for 
in this section for property sold at the regular annual 
sale: # # # 
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Harvey L. Cobb, 

Appellant, 
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United States of America, Mary E. Shore, 

Appellees. 


appeal from the district court of the united states 

FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLEE, MARY R. SHORE 


STATEMENT OF THE CASE 

i 

1. The statement of the case as set out in the appellant’s 
brief substantially sets forth the facts in the case. The 
parties in this brief will be referred to as they appeared 
in the lower court. 

SUMMARY OF ARGUMENT 

1. The title of the United States of America, plaintiff 
below, to the property involved in this proceeding is su¬ 
perior to that of the defendant below, Cobb, subject only 
to the consummate dower right of this appellee, Mary E. 
Shore, who was the intervenor below. 
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2. Plaintiff’s deed to tlie property involved in this pro¬ 
ceeding conveyed only the interest of Frank Shore and did 
not cut off the intervenor’s dower interest in the property. 

3. The title of the plaintiff is the only outstanding valid 
title to the property involved in this proceeding and is good 
in the plaintiff and in the intervenor, Mary R. Shore. 

ARGUMENT 

L 

The Title of the United States of America, Plaintiff Below, 
to the Property Involved in This Proceeding Is Supe¬ 
rior to That of the Defendant Below, Cobb, Subject 
Only to the Consummate Dower Interest of This Ap¬ 
pellee, Mary R. Shore, Who Was the Intervenor Below. 

The ownership and interest of the United States of Amer¬ 
ica by virtue of its deed to the property involved in this 
proceeding obtained through statutory sale for non pay¬ 
ment of income taxes by Frank Shore, represents the en¬ 
tire interest that Frank Shore, the prior fee simple owner, 
had in the above described property at the time of- the 
attachment of the lien. By the above described statutory 7 
sale, plaintiff obtained a clear fee simple title superior to 
that of any person or government, including the govern¬ 
ment of the District of Columbia, to the property involved 
in this proceeding, subject only to the dower interest of the 
intervenor, Mary R. Shore. No other party including the 
government of the District of Columbia, had any interest 
in said property as a result of the proceedings foreclosing 
and wiping out the interest of Frank Shore. The interest 
of the United States was and is now superior to every other 
person except intervenor who might have had an interest 
in the property. Michigan v. U. S. A., 317, 338; U. S. v. 
City of Greenville, 118 F. (2d) 963; In Re Dartmont Coal 
Co., 46 Fed. (2d) 455. 
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IL 

Plaintiff’s Deed to the Property Involved in This Proceed¬ 
ing Conveyed Only the Interest of Frank Shore and 
Did Not Cut Off the Intervenor’s Dower Interest in 
the Property. 

The plaintiff concedes that its lien, based upon the sale 
for non-payment of income taxes against the husband, 
Frank Shore, did not and could not cut off the wife’s right 
of dower. Blodgett v. Brent , Fed. case 1553 (1888). There¬ 
fore, intervenor’s dower right is co-existent with the plain¬ 
tiff’s title to the property involved herein. 

III. 

The Title of the Plaintiff Is the Only Oustanding Valid Title 
to the Property Involved in This Proceeding and Is 
Good in the Plaintiff and in the Intervenor, Mary E. 
Shore, by Virtue of Her Dower Interest Therein. 

There can be but one valid, absolute outstanding title 
to any real property. In this case, such title is in the 
United States of America, plaintiff, subject only to the 
intervenor’s dower interest therein. This, by virtue of 
the attachment of its lien on March 9, 1931 for its income 
tax deficiency against any and all of the interest of Frank 
Shore in any property that he owned at that time. Frank 
Shore owned the property involved herein on March 9, 
1931 in fee simple. No other person had any interest therein 
except the intervenor by virtue of her dower interest as 
Frank Shore’s wife. 

It follows, therefore, that the property involved herein 
is now owned solely by the plaintiff and the intervenor. 

CONCLUSION 

Appellee, Mary R. Shore, (Intervenor) respectfully sub- 
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mits that the judgment of the trial court was correct and 
should be 

AFFIRMED. 
Respectfully submitted, 

Ltjcien K. Mebcieb, 

N. Meyeb Bakeb, 

Attorneys for Appellee, 
Maby R. Shobe. 
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No. 9823. 


Harvey L. Cobb, Appellant, 
v. 

United States of America, Mary R. Shore, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF OF APPELLANT. 


ARGUMENT. 

On page four first paragraph of the argument in the 
brief of the United States, last sentence, counsel state that 
the tax lien for income taxes relied upon was promptly 
recorded, which is true. Then they gloss over the neglect 
of the United States in waiting for more than three years 
before taking any further proceedings by stating that its 
lien “in due course” was enforced by a distraint. While it is 
true that a distraint was issued more than three years after 
the filing of the lien, it is also true that it was sixteen 
months after the distraint before proceedings were really 
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started by a notice of sale. So that the period between the 
filing of the income tax lien and the notice of sale was four 
years and four months. It w’as during this long period 
that the neglect of the United States created the situation 
here. The fact that laches does not apply to the United 
States makes no difference as it should have paid the taxes. 

On page five of said brief counsel for the United States 
attempt to show that Sec.: 1003 of Title 47,1940 D. C. Code, 
covering tax sales and deeds for defaulted real estate taxes 
does not apply to the United States, and cite three cases in 
support of the argument. The first two, Savings Bank v. 
The United States, and United States v. American Bell 
Tel. Co., are not in point and have no bearing upon any 
issue in the instant case. The third, United States v. 
IMited Mine Workers, 330 U. S. 258, does hold: 

“That statutes which in general terms divest pre¬ 
existing rights and privileges will not be applied to the 
sovereign without express words to that effect.’’ 

This is more favorable to the appellant than to the ap¬ 
pellee, United States; for the reason that the said Sec.: 
1003, T. 47, D. C. Code, 1940 edition, 30 Stat. 250, Ch. 32, 
Sec.: 3, was passed by Congress February 28, 1898, while 
the income tax law was not passed until fifteen years later, 
1913. Therefore, if the United States is the sovereign in 
the District of Columbia, and there is no other, and had a 
right, privilege or lien on the taxable real estate in the Dis¬ 
trict of Columbia, then according to the reasoning of coun¬ 
sel for the United States the income tax law would take 
away this pre-existing right or privilege without any ex¬ 
press words to that effect. 

Counsel also state on page five of said brief that the 
United States as a general matter does not pay taxes. And 
in a foot note on page six, second paragraph, state that 
counsel for appellant is mistaken in his theory. (Meaning 
the argument that the lien of the District for real estate 
taxes is inchoate). Then they say that it is a common prac- 
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tice to make tax liens a first lien and give them priority 
over existing liens. The weakness of the argument is that 
what they contend for is controlled by Acts of the State 
Legislature in most of the States. These statutes limit the 
lien to commence at some particular time or on the hap¬ 
pening of some event. What counsel do not seem to grasp 
is that in the District of Columbia there are no such limita¬ 
tions. That as Congress has never limited the lien it is 
therefore an inchoate lien and exists through sovereignty. 
Any other theory leaves the question wide open and sub¬ 
ject to speculation. In the absence of legislation, how can 
any one fix a time? This is forcefully illustrated by the 
decision in Com. of Internal Rev. v. Rust’s Estate, 116 Fed. 
(2), 636, where the court attempted to legislate and could 
not agree. This case is cited by Counsel for the United 
States in a footnote on page two of their brief as giving a 
description of the taxing practice in the District of Co¬ 
lumbia. The Supreme Court went into this matter in the 


case of United States v. State of Alabama, 313 U. S. 274, 
cited on page 8 of appellant’s brief. In that case under an 
Alabama statute liens for real estate taxes were created 
as of October 1st of each year for taxes to become due the 
next or subsequent year, and as of that day, October 1st, 
the lien was effective against all purchasers and mort¬ 
gagees. (The United States was not mentioned). The 
United States took conveyances of land. Two parcels. 
One on October 1st and the second later. Both convey¬ 
ances in the year 1936, the land under the law being subject 
to the 1937 taxes to be levied: The court held that this 
scheme of taxation did not conflict with the Federal Con¬ 
stitution and was valid, and that the United States was 
obligated to protect itself by paying the taxes the same as 
any other person. 

John U. Gardiner, 

Attorney for Appellant, 

1030 Woodward Building. 


July 23, 1948. 




